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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

)

)
IN RE: BLUE CROSS BLUE SHIELD )
ANTITRUST LITIGATION ) Master File No. 2:13-CV-20000-RDP
(MDL No. 2406) )

) This Document relates to Subscriber

) Track cases.

)

)

DEFENDANTS’ RESPONSE TO OBJECTOR HOME DEPOT’S
SUBMISSION REGARDING SUBSCRIBERS’ MOTION
FOR SUPPLEMENTAL NOTICE TO SELF-FUNDED ACCOUNTS

Defendants submit this short response because Home Depot continues to misrepresent the
Settling Parties’ position, the terms of the Settlement Agreement, the proposed short-form
Supplemental Notice, and the law—all in an effort to deprive the Settlement Agreement of its
bargained-for preclusive effect.!

First, neither the Supplemental Notice nor the Settling Parties “dodge[] the fundamental
dispute over whether the (b)(2) release forbids an opt out from challenging the restrictions on Blue
Bids for the limited purpose of obtaining additional bids for that opt out.” (1/18/22 Home Depot
Br. 1.) The Settling Parties have been crystal clear that an Opt-Out can seek individualized
monetary and injunctive relief, and “claims for additional Blue Bids are contemplated by the
Settlement and, if warranted by the facts and circumstances of an individual case, would be

divisible relief.” (12/17/21 Defs.” Post-Hearing Reply Br. 16—17.)

! Defendants’ responses to the objections to the proposed Supplemental Notice filed by the Alaska Air Movants (D.E.
2887) and General Motors (D.E. 2889) are set out in prior briefing (e.g., 11/12/21 Defs.” Post-Hearing Brief in Support
of Final Approval (D.E. 2869); 12/17/21 Defs.” Post-Hearing Reply Brief in Support of Final Approval (D.E. 2881)),
which is incorporated herein by reference.
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Second, this does not mean, however, that an Opt-Out could obtain either a declaration that
service areas are unlawful as to them, or an injunction enjoining the application of service areas as
to them. An injunction or declaratory judgment that applies to a general corporate policy is just
as much indivisible relief if it is entered in the context of a single claimant, or a class action. It is
the nature of the remedy, not the procedural vehicle used to secure that remedy, that determines if
the relief is indivisible or divisible. As the Supreme Court explained in Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 360 (2011), “The key to the (b)(2) class is the indivisible nature of the
injunctive or declaratory remedy warranted—the notion that the conduct is such that it can be
enjoined or declared unlawful only as to all of the class members or as to none of them.”
(Emphases added; internal quotation marks omitted.) And “[w]hen a claimant seeks a prohibitory
injunction or a declaratory judgment with respect to a generally applicable policy or practice
maintained by a defendant, those remedies—if afforded—generally stand to benefit or otherwise
affect all persons subject to the disputed policy or practice, even if relief is nominally granted only
as to the named claimant.” Principles of the Law of Aggregate Litigation § 2.04 cmt. a (Am. L.
Inst. 2010); see also Hawaii v. Standard Oil Co. of Cal., 405 U.S. 251, 261 (1972) (“[T]he fact is
that one injunction is as effective as 100.”).

Of course, Home Depot knows this. But it argues to the contrary in an attempt to deprive
the Settlement of its preclusive effect by seeking to rewrite the terms of the (b)(2) release
(effectively turning it into an improper opt-out (b)(2) class), and effectively striking Paragraph 13,
which expressly preserves service areas, from the Settlement Agreement.

Third, the proposed Supplemental Notice, particularly when coupled with the settlement
record, is quite clear on what claims an Opt-Out can and cannot pursue, and equally clear that an

Opt-Out remains subject to the (b)(2) release. Nothing more is needed. Home Depot’s request for
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a bespoke determination of how the terms of the release and the provisions of the Settlement
Agreement may impact the claims in a specific lawsuit is unwarranted. Such a determination is
properly made only in the concrete factual and legal setting of that lawsuit.

Finally, for the reasons discussed above and in other briefing, the “modified” notice
language contained in Subscriber Plaintiffs’ reply brief is inappropriate. If any supplemental
notice is issued, it should be the notice attached to Subscriber Plaintiffs’ January 10, 2022 filing.

CONCLUSION

For the reasons discussed above and in prior briefing, Defendants request that the Court
overrule the oppositions to Subscribers’ Motion for Supplemental Notice to Self-Funded

Accounts.

Dated: January 25, 2021 Respectfully submitted,

/s/ Daniel E. Laytin

David J. Zott, P.C.

Daniel E. Laytin, P.C.
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/s/ Daniel E. Laytin
Daniel E. Laytin




